To: Members of the SEU Oversight Board

From: Francis-J. Murphy, Esq.

Re: Continuity of Service of SEU Oversight Board until Appointment of New Board
Date: May 27, 2008

Question Presented

Are the SEU Oversight Board and its members empowered to serve as the
governing Board of the Sustainable Energy Utility ("SEU"), even though the provisions
of Section 8059(e)(1) authorize the General Assembly to appoint a replacement Board to
serve after January 31, 2008?

Conclusion

Yes. Under Section 8059 of Title 29, the SEU Board and its members continue to.
serve as the governing Board of the SEU until a replacement Board has been appointed
by the General Assembly, or the General Assembly enacts legislation which terminates
the authority of the existing Oversight Board and its members.

Discussion

The SEU Oversight Board was created by the General Assembly. The enabling
legislation is found at Section 8059 of Title 29 of the Delaware Code. Section 8059(e)(1)
provides:

There is hereby created the SEU Oversight Board which
shall, from the passage of this Act until January 31,
2008, consist of all members of the Sustainable Energy
Utility Task Force ("Task Force") appointed pursuant to
Senate Concurrent Resolution 45 from the 143" General
Assembly and Senate Concurrent Resolution 6 from the
144™ General Assembly. By December 31, 2007 the Task
Force shall recommend to the General Assembly the
composition of the Board to serve after January 31, 2008.
(Emphasis added.)

The General Assembly has not yet enacted legislation appointing a successor
Board for the current SEU Oversight Board. I have been asked to advise the Board
whether the first sentence of Section 8059(e)(1) should be read literally to mean that the
Board and its members were authorized to serve only until January 31, 2008, and
therefore ceased to function as such, by operation of law, thereafter. This is a matter of
statutory interpretation. I have concluded that the Board does indeed continue to exist,
and its members continue to serve in their capacities as members of the Board.



and protect Delawareans from the damaging effects of
recurrent energy price spikes.

This statement establishes that the General Assembly considers the SEU
legislation to represent a significant step toward addressing major problems confronting
Delaware and the nation. These include degradation of the environment caused by the
production and use of energy, for example, pollution and climate change. In addition, the
legislation is intended to help protect Delawareans from the rapidly escalating costs of
oil, gasoline, electricity, and natural gas. The scope of the problems that the legislation is
designed to tackle are enormous, and it is apparent that the General Assembly intended
that the SEU undertake its mission promptly.

It is also apparent from the face of the legislation that the SEU Oversight Board is
. an integral part of the legislative scheme. By law, the Board has been given primary
responsibility for overseeing the SEU. For example, the Board is obligated to monitor
and evaluate the Contract Administrator and Fiscal Agent who will carry out the day-to-
day functions of the SEU. Without the Board, oversight of the SEU will be seriously
lacking.

To further evaluate the critical nature of the Board's involvement, it helps to
consider specific provisions of the legislation. Under Section 8059(e)(7), the Board is
charged with reviewing and approving the form of the Requests for Proposals ("RFP")
developed by the Delaware Energy Office for the contracts for the SEU Contract
Administrator and Fiscal Agent. Under the legislation, the Contract Administrator and
the Fiscal Agent will have responsibility for programs involving tens of millions of
dollars raised through the issuance of bonds to private investors, some of whom are likely
to be Delaware residents. Without a functioning Board, the most important level of
oversight for the Contract Administrator and the Fiscal Agent will no longer exist. As a
direct consequence, large sums of investor money, within and outside of Delaware, may
be at risk, to the detriment of the SEU, the State, and its citizens.

Similarly, under Section 8059, the SEU legislation requires the Board to review
and approve SEU performance targets, review and approve modification of the targets,
contract with an independent professional agency to monitor and verify the results
reported by the Contract Administrator, and make recommendations to the Energy Office
regarding the management of the SEU. It is readily apparent that these obligations are

critical to the proper functioning of the SEU. For example, without a Board to contract
with an independent agency to audit the performance of the Contract Administrator, two
levels of oversight mandated by the SEU legislation, namely the Board and the
independent auditor, would be eliminated, without an act of the General Assembly. The
substantial risks to the SEU and its programs, which are intended to serve Delaware
residents and taxpayers, are self-evident. At a minimum, the performance of the SEU
would be greatly hampered.

According to Section 8059(e)(8), the SEU is required to set aside a budget for the
Board at the beginning of the fiscal year. Among other things, the Board's budget is used






